RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: STATE PERSONNEL COMMISSION
RULE CITATION: 25NCAC01J .1101
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA
Extend the period of review

COMMENT:

There is no authority cited for Paragraph (e) as written. The addition of "genetic information" to the
classifications of unlawful workplace harassment makes Paragraph (e) inconsistent with G.S. 126-34.1.
G.S. 126-34.1(a)(10) limits filing a workplace harassment case to harassment based upon age, sex, race,
color, national origin, religion, creed, and handicapping (disabling) condition. While harassment based
on genetic information may violate federal law, it does not give rise to a contested case under Article 3 of
G.S. 150B. G.S. 126-34.1(e) specifically states that "[a]ny issue for which appeal to the State Personnel
Commission through the filing of a contested case under Article 3 of Chapter 150B of the General
Statutes has not been specifically authorized by [G.S. 126-34.1] shall not be grounds for a contested case
under G.S. 126." Harassment based on genetic information is not specifically authorized as a ground for
a contested case.

ROBERT A. BRYAN, JR.
ComMMISSION COUNSEL



8 126-4. Powers and duties of State Personnel Commission.
Subject to the approval of the Governor, the State Personnel Commission shall establish
policies and rules governing each of the following:

1)

)

(3)

(4)

()

(5a)

(6)
(")

(72)
(8)
(9)

Position classification plans which shall provide for the classification and
reclassification of all positions subject to this Chapter according to the duties
and responsibilities of the positions.

Compensation plans which shall provide for minimum, maximum, and
intermediate rates of pay for all employees subject to the provisions of this
Chapter.

For each class of positions, reasonable qualifications as to education,
experience, specialized training, licenses, certifications, and other job-related
requirements pertinent to the work to be performed.

Recruitment programs designed to promote public employment, communicate
current hiring activities within State government, and attract a sufficient flow
of internal and external applicants; and determine the relative fitness of
applicants for the respective positions.

Hours and days of work, holidays, vacation, sick leave, and other matters
pertaining to the conditions of employment. The legal public holidays
established by the Commission as paid holidays for State employees shall
include Martin Luther King, Jr.'s Birthday and Veterans Day. The
Commission shall not provide for more than 11 paid holidays per year except
that in those years in which Christmas Day falls on a Tuesday, Wednesday, or
Thursday, the Commission shall not provide for more than 12 paid holidays.

In years in which New Year's Day falls on Saturday, the Commission may
designate December 31 of the previous calendar year as the New Year's
holiday, provided that the number of holidays for the previous calendar year
does not exceed 12 and the number of holidays for the current year does not
exceed 10. When New Year's Day falls on either Saturday or Sunday, the
constituent institutions of The University of North Carolina that adopt
alternative dates to recognize the legal public holidays set forth in subdivision
(5) of this section and established by the Commission may designate, in
accordance with the rules of the Commission and the requirements of this
subdivision, December 31 of the previous calendar year as the New Year's
holiday.

The appointment, promotion, transfer, demotion and suspension of
employees.

Cooperation with the State Board of Education, the Department of Public
Instruction, the University of North Carolina, and the Community Colleges of
the State and other appropriate resources in developing programs in, including
but not limited to, management and supervisory skills, performance
evaluation, specialized employee skills, accident prevention, equal
employment opportunity awareness, and customer service; and to maintain an
accredited Certified Public Manager program.

The separation of employees.

A program of meritorious service awards.

The investigation of complaints and the issuing of such binding corrective
orders or such other appropriate action concerning employment, promotion,
demotion, transfer, discharge, reinstatement, and any other issue defined as a



(10)

(11)

(12)
(13)
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(15)
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(17)
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contested case issue by this Chapter in all cases as the Commission shall find

justified.

Programs of employee assistance, productivity incentives, equal opportunity,

safety and health as required by Part 1 of Article 63 of Chapter 143 of the

General Statutes, and such other programs and procedures as may be

necessary to promote efficiency of administration and provide for a fair and

modern system of personnel administration. This subdivision may not be
construed to authorize the establishment of an incentive pay program.

In cases where the Commission finds discrimination, harassment, or orders
reinstatement or back pay whether (i) heard by the Commission or (ii)
appealed for limited review after settlement or (iii) resolved at the agency
level, the assessment of reasonable attorneys' fees and witnesses' fees against
the State agency involved.

Repealed by Session Laws 1987, c. 320, s. 2.

Repealed by Session Laws 1987, c. 320, s. 3.

The implementation of G.S. 126-5(e).

Recognition of State employees, public personnel management, and
management excellence.

The implementation of G.S. 126-7.

An alternative dispute resolution procedure.

Delegation of authority for approval of personnel actions through
decentralization agreements with the heads of State agencies, departments,
and institutions.

a. Decentralization agreements with Executive Branch agencies shall
require a person, designated in the agency, to be accountable to the
State Personnel Director for the compliance of all personnel actions
taken pursuant to the delegated authority of the agency. Such
agreements shall specify the required rules and standards for agency
personnel administration.

b. The State Personnel Director shall have the authority to take
appropriate corrective actions including adjusting employee salaries
and changing employee classifications that are not in compliance with
policy or standards and to suspend decentralization agreements for
agency noncompliance with the required personnel administration
standards.

The policies and rules of the Commission shall not limit the power of any elected or
appointed department head, in the department head's discretion and upon the department head's
determination that it is in the best interest of the Department, to transfer, demote, or separate a
State employee who is not a career State employee as defined by this Chapter. (1965, c. 640, s. 2;
1971, c. 1244, s. 14; 1975, c. 667, ss. 6, 7; 1977, c. 288, s. 1; c. 866, ss. 1, 17, 20; 1985, c. 617,
ss. 2, 3; ¢. 791, s. 50(b); 1985 (Reg. Sess., 1986), c. 1028, s. 6; 1987, c. 25, s. 2; ¢. 320, ss. 1-3;
1991, c. 65, s. 1; ¢. 354, s. 2; . 750, s. 1; 1991 (Reg. Sess., 1992), c. 994, s. 2; 1993, c. 388, s. 2;
c. 522, s.10; 1995, c. 141, s. 4; 1997-349, s. 3; 1998-135, s. 1.)



Article 6.
Equal Employment and Compensation Opportunity; Assisting in Obtaining State Employment.

8 126-16. Equal opportunity for employment and compensation by State departments and
agencies and local political subdivisions.

All State departments and agencies and all local political subdivisions of North Carolina shall
give equal opportunity for employment and compensation, without regard to race, religion, color,
creed, national origin, sex, age, or handicapping condition as defined in G.S. 168A-3 to all
persons otherwise qualified, except where specific age, sex or physical requirements constitute
bona fide occupational qualifications necessary to proper and efficient administration. This
section with respect to equal opportunity as to age shall be limited to individuals who are at least
40 years of age. (1971, c. 823; 1975, c. 158; 1977, c. 866, s. 7; 1979, c. 862, s. 3; 1983 (Reg.
Sess., 1984), ¢. 1116, s. 111; 1985, ¢. 571, s. 2; 1991, c. 65, s. 6.)

§ 126-17. Retaliation by State departments and agencies and local political subdivisions.
No State department, agency, or local political subdivision of North Carolina shall retaliate
against an employee for protesting alleged violations of G.S. 126-16. (1977, c. 866, s. 8.)

Article 8.
Employee Appeals of Grievances and Disciplinary Action.

8§ 126-34. Grievance appeal for career State employees.

Unless otherwise provided in this Chapter, any career State employee having a grievance
arising out of or due to the employee's employment and who does not allege unlawful
harassment or discrimination because of the employee's age, sex, race, color, national origin,
religion, creed, handicapping condition as defined by G.S. 168A-3, or political affiliation shall
first discuss the problem or grievance with the employee's supervisor and follow the grievance
procedure established by the employee's department or agency. Any State employee having a
grievance arising out of or due to the employee's employment who alleges unlawful harassment
because of the employee's age, sex, race, color, national origin, religion, creed, or handicapping
condition as defined by G.S. 168A-3 shall submit a written complaint to the employee's
department or agency. The department or agency shall have 60 days within which to take
appropriate remedial action. If the employee is not satisfied with the department or agency's
response to the complaint, the employee shall have the right to appeal directly to the State
Personnel Commission. (1975. c. 667, s. 10; 1987, c. 320, s. 6; 1991, c. 354, s. 4; 1998-135, s. 2.)

8 126-34.1. Grounds for contested case under the State Personnel Act defined.

@) A State employee or former State employee may file in the Office of Administrative
Hearings a contested case under Article 3 of Chapter 150B of the General Statutes only as to the
following personnel actions or issues:

1) Dismissal, demotion, or suspension without pay based upon an alleged
violation of G.S. 126-35, if the employee is a career State employee.
2 An alleged unlawful State employment practice constituting discrimination,
as proscribed by G.S. 126-36, including:
a. Denial of promotion, transfer, or training, on account of the employee's
age, sex, race, color, national origin, religion, creed, political



©)
(4)

(5)

(6)

(7)
(8)

(9)

(10)

(11)

affiliation, or handicapping condition as defined by Chapter 168A of
the General Statutes.

b. Demotion, reduction in force, or termination of an employee in
retaliation for the employee's opposition to alleged discrimination on
account of the employee's age, sex, race, color, national origin,
religion, creed, political affiliation, or handicapping condition as
defined by Chapter 168A of the General Statutes.

Retaliation against an employee, as proscribed by G.S 126-17, for protesting

an alleged violation of G.S. 126-16.

Denial of the veteran's preference granted in accordance with Article 13 of
this Chapter in initial State employment or in connection with a reduction in
force, for an eligible veteran as defined by G.S. 126-81.

Denial of promotion for failure to post or failure to give priority consideration
for promotion or reemployment, to a career State employee as required by
G.S. 126-7.1 and G.S. 126-36.2.

Denial of an employee's request for removal of allegedly inaccurate or
misleading information from the employee's personnel file as provided by
G.S. 126-25.

Any retaliatory personnel action that violates G.S. 126-85.

Denial of promotion in violation of G.S. 126-14.2, where an initial
determination found probable cause to believe there has been a violation of
G.S. 126-14.2.

Denial of employment in violation of G.S. 126-14.2, where an initial
determination found probable cause to believe that there has been a violation
of G.S. 126-14.2.

Harassment in the workplace based upon age, sex, race, color, national origin,
religion, creed, or handicapping condition, whether the harassment is based
upon the creation of a hostile work environment or upon a quid pro quo.
Violation of any of the following federal statutes as applied to the employee:
a. The Fair Labor Standards Act, 29 U.S.C. § 201, et seq.

b. The Age Discrimination in Employment Act, 29 U.S.C. § 621, et seq.
C. The Family Medical Leave Act, 29 U.S.C. 8 2601, et seq.

d. The Americans with Disabilities Act, 42 U.S.C. § 12101, et seq.

(b) An applicant for initial State employment may file in the Office of Administrative
Hearings a contested case under Article 3 of Chapter 150B of the General Statutes based upon:

(1)
)

3)

Alleged denial of employment in violation of G.S. 126-16.

Denial of the applicant's request for removal of allegedly inaccurate or
misleading information from the personnel file as provided by G.S. 126-25.
Denial of equal opportunity for employment and compensation on account of
the employee's age, sex, race, color, national origin, religion, creed, political
affiliation, or handicapping condition as defined by Chapter 168A of the
General Statutes. This subsection with respect to equal opportunity as to age
shall be limited to persons who are at least 40 years of age. An applicant may
not, however, file a contested case where political affiliation was the reason
for the person's nonselection for (i) an exempt policymaking position as
defined in G.S. 126-5(b)(3), (ii) a chief deputy or chief administrative
assistant position under G.S. 126-5(c)(4), or (iii) a confidential assistant or
confidential secretary position under G.S. 126-5(c)(2).



4) Denial of the veteran's preference in initial State employment provided by
Avrticle 13 of this Chapter, for an eligible veteran as defined by G.S. 126-81.

(5) Denial of employment in violation of G.S. 126-14.2, where an initial
determination found probable cause to believe that there has been a violation
of G.S. 126-14.2.

(©) In the case of a dispute as to whether a State employee's position is properly
exempted from the State Personnel Act under G.S. 126-5, the employee may file in the Office of
Administrative Hearings a contested case under Article 3 of Chapter 150B of the General
Statutes.

(d) A State employee or applicant for State employment may file in the Office of
Administrative Hearings a contested case under Article 3 of Chapter 150B of the General
Statutes based upon a false accusation regarding, or disciplinary action relating to, the
employee’s alleged violation of G.S. 126-14 or G.S. 126-14.1.

(e Any issue for which appeal to the State Personnel Commission through the filing of a
contested case under Article 3 of Chapter 150B of the General Statutes has not been specifically
authorized by this section shall not be grounds for a contested case under Chapter 126. (1995, c.
141, s. 7; 1997-520, s. 4; 1998-135, s. 3; 2001-467, s. 2.)

8§ 126-36. Appeal of unlawful State employment practice.

@ Any State employee or former State employee who has reason to believe that
employment, promotion, training, or transfer was denied the employee or that demotion, layoff,
transfer, or termination of employment was forced upon the employee in retaliation for
opposition to alleged discrimination or because of the employee's age, sex, race, color, national
origin, religion, creed, political affiliation, or handicapping condition as defined by G.S. 168A-3
except where specific age, sex or physical requirements constitute a bona fide occupational
qualification necessary to proper and efficient administration, shall have the right to appeal
directly to the State Personnel Commission.

(b) Subject to the requirements of G.S. 126-34, any State employee or former State
employee who has reason to believe that the employee has been subjected to any of the following
shall have the right to appeal directly to the State Personnel Commission:

1) Harassment in the workplace based upon age, sex, race, color, national origin,
religion, creed, or handicapping condition, whether the harassment is based
upon the creation of a hostile work environment or upon a quid pro quo.

(2 Retaliation for opposition to harassment in the workplace based upon age,
sex, race, color, national origin, religion, creed, or handicapping condition,
whether the harassment is based upon the creation of a hostile work
environment or upon a quid pro quo. (1975, c. 667, s. 10; 1977, c. 866, ss. 13,
16; 1987, c. 320, s. 7; 1998-135, s. 4.)

8 126-36.1. Appeal to Personnel Commission by applicant for employment.

Any applicant for State employment who has reason to believe that employment was denied
in violation of G.S. 126-16 shall have the right to appeal directly to the State Personnel
Commission. (1977, c. 866, s. 16.)



